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SYNOPSIS:

These proceedings raise two issues. The first is whether any or
all of the above-nentioned corporations qualify for exenption from
paynment of Use' and related taxes pursuant to 35 ILCS 105/3-5(4). In

rel evant part, that provision states as follows:

Use of the follow ng tangible personal property
is exenpt fromthe tax inposed by this Act:

(4) Personal property purchased by ... a
corporation, society, association, foundation,

1. I nposition of that tax and all issues related thereto are
governed by the Use Tax Act, 35 ILCS 105/1 et seq.



or institution organized exclusively for
educati onal purposes ... [.]

The second issue assunes that these corporations qualify for the
af orementi oned exenptions and involves whether TAXPAYER and TAXPAYER
were denied due process Dbecause the Departnment of Revenue,
(hereinafter the "Departnent”) revoked their exenption nunbers via a
| etter dated COctober 8, 1996.

The controversies arise as foll ows:

On  August 30, 1996, TAXPAYER (hereinafter "RNGA"), through
counsel, filed a witten request with the Departnent to be exenpt
from paynent of Use and related taxes pursuant to 35 ILCS 105/3-5(4).
The Departnent denied RNGA's request via correspondence dated October
31, 1996 and also indicated that it was sumarily revoking the
exenptions it had previously granted to three related entities,
TAXPAYER (hereinafter "RGH "), TAXPAYER (hereinafter "RCClI") and
TAXPAYER (herei nafter "RCCM').?

On COctober 11, 1996, applicants' counsel filed a request for
hearing with the Departnment. Applicants subsequently filed a notion
for voluntary dism ssal wthout prejudice with the Departnent. On
January 8, 1997, | issued an Order denying this notion, whereupon
applicants proceeded wth the requested hearing. During this
hearing, applicant nmoved for, and was granted, w thdrawal as to RCCM
(Tr. pp. 37-38). It did however, present evidence as to the

remai ni ng applicants. Foll owi ng submi ssion of that evidence and a

2In the interest of avoiding redundancy and unnecessary
confusion, | shall refer to RNG, RGH, RCCI and RCCM as the
"applicants" except where it becones necessary to identify the
entities by their individual nanes.



careful review of the record, it is reconmmended that the Departnent's
tentative denial of exenption as to RNG be finalized as issued. It
is further recomended that the revocations of exenption which

pertain to RGH and RCCI be affirnmed and finalized as issued.

FINDINGS OF FACT:

1. The Departnent's prima Tacie case, inclusive of all
jurisdictional elenents, is &established by the admssion into
evidence of the Departnent's Tentative Denial of Exenption, (Dept.
Ex. No. 1), wherein RNGA's request for exenpt status was denied and

the then-existing exenption nunbers issued to RGH and RCClI were

revoked.
2. The applicants are for-profit corporations, all are
i ncorporated under the Business Corporation Act of [Illinois.

Applicant Ex. Nos. 1A and 2A; Applicant Ex. No. 3; Tr. p. 115.

2. RGHI was incorporated on June 14, 1985. Its stated
purposes are to operate "exclusively for educational purposes and
provide systematic instruction in useful branches of |earning by
met hods common to public schools and which conpare favorably in their
scope and intensity wth the course of study presented in tax
supported schools."™ Applicant Ex. No. 1A; Tr. pp. 46-47.

3. Fi nanci al statenents disclose that RGHl's total incone for

the year ending Decenber 31, 1995 was $1, 052, 399. 02. RGH derived

39.3% of this total from private pay fees. It also derived the vast
majority of its other inconme from the follow ng fee sources: 17. 6%
from the 1llinois Departnent of Children and Famly Services

(hereinafter "DCFS"); 8.7% from public aid - chance; 8.9% from public

aid - transitional; .2% from J.T.P.A [unexplained source]; 20.3%



from public aid; and 2.5% from an unspecified food bank. Applicant
Ex. No. 1A; Tr. p. 67.

4. The sanme financial statenents disclose that RGH incurred
$982,643.59 in total expenses for the year ending Decenber 31, 1995.
Sai d expenses were apportioned as follows: 54.8% to program expenses;
11.8% to consumabl e expenses; 15.4% to occupancy expenses and 11.3%
to adm ni strative expenses. Id.

5. RCClI was incorporated on OCctober 12, 1990. Its stated
purposes are the same as RGHI . Applicant Ex. No. 2A; Tr. p. 48.

6. Fi nanci al statenents disclose that RCCI'S total incone for
the year ending Decenber 31, 1995 was $1, 472, 748. 34. RCClI derived
54. 2% of this total from private pay fees. It also derived the vast
majority of its other income from the follow ng fee sources: 4. 1%
from DCFS; 5.5% from public aid - chance; 5.4% from public aid -
transitional; 4.8% from direct paynments from public aid; .4% Pekin
Hospital; and .6% from an unspecified food bank. Applicant Ex. No.
2A; Tr. p. 68.

7. The sanme financial statenents disclose that RCCI incurred
$1,442,997.74 in total expenses for the year ending Decenber 31,
1995. Sai d expenses were apportioned as follows: 40.5% to program
expenses; 12.2% to consumable expenses; 9.3% to occupancy expenses
and 36.1%to adm nistrative expenses. Id.

8. RNG was incorporated on Decenber 20, 1993. Its stated
purposes are the same as RGH and RCCl except that RNG is also
authorized to "solely and exclusively provide physical facilities so
as to carry out the aforesaid exclusive educational purpose: to

purchase, hold, sell, inprove and |ease real estate and nortgage and



encunber the sane and to erect, care for and nmmintain, extend, alter
and inprove buildings thereon, and purchase, |ease, and nmamintain the

equi prent thereon." [sic]. Applicant Goup Ex. No. 3; Tr. p. 69.

9. Fi nanci al statenments disclose that RNG's total incone for
the year ending Decenber 31, 1995 was $407,873. 14. RNG deri ved
41.2% of this total from private pay fees. It also derived the vast
majority of its other income from the follow ng fee sources: 6. 9%
from DCFS; 9.1% from public aid - chance; 8.3% from public aid -
transitional; 1.4%fromJ. T.P. A and 24.6% from direct paynents from
public aid. Id.

10. The same financial statenments disclose that RNG incurred
$407,781.65 in total expenses for the year ending Decenber 31, 1995.
Sai d expenses were apportioned as follows: 49.7% to program expenses;
15.8% to consumabl e expenses; 24.4% to occupancy expenses and 10.2%
to adm ni strative expenses. Id.

12. RNG and the other applicants apply all excess revenues to
internal operations, such as raising salaries and renovating the
buildings. Tr. p. 114.

13. DCFS issued RNG a license to operate a full-tine day care
facility on July 16, 1995. The license will expire July 16, 1998
Applicant G oup Ex. No. 3A; Tr. pp. 55 - 56.

14. Applicants' progranms center around what RCClI refers to as
a "nulti-conceptual, educational, pre-primary curriculum for infants

t hrough pre-kindergarten.” [sic]. These prograns feature interactive
i nstructi on, themati cs and ot her child-initiated activities.

Applicant Ex. No. 4.



15. The nursery program for infants consists of the follow ng
daily routine: greeting tinme, a norning feeding, a norning
di apering, a norning nap, educational playtinme, lunch feeding, noon
di apering, an afternoon nap, an afternoon snack and afternoon
pl ayti nme. Specific activities include games designed to foster
cognitive and social skills, such as hide and go seek, follow the
| eader and peek a boo. O her aspects of the program involve audio
[ hearing-rel ated] exercises, physical activities, such as having
infants follow objects with their eyes or grasp objects, and | anguage
exerci ses including name recognition and descriptive dial ogue. 1d.

16. The toddler through pre-kindergarten program is directed
to children between the ages of two and four. Their cl assroons
feature a large calendar, a weather display and an area that is
i nterchangeably used to teach art and witing or other |anguage-
related skills. 1d.

17. The classroons also include a quiet area, where age-
appropriate books and puzzles are kept, and areas devoted to nusic,
ganmes that pronmote nmotor skills, blocks, and housekeepi ng. Id.

18. The daily schedule for the toddler through pre-
ki ndergarten program begins with greeting tine. It then progresses
to breakfast, circle tinme, (or that portion of the day devoted to
direct instruction), small activity time (wherein no nore than 10
children are assigned to an adult), large activity time (wherein the

adult plans activities for |l|arger groups such as nmnusic, creative

movenent, and dramatic play), lunch time (which includes a nap) and
an afternoon snack. The day then concludes with an afternoon
schedul e consi sting of vari ous activities (e.qg. cl assroom



mai nt enance, ganes, interest-area play, etc.) in half-hour segnents.
Id.

17. Specific activities conducted in the toddler through pre-
ki ndergarten program include coloring exercises and thoughtful play.
Id.

19. Thoughtful play involves three stages of interaction wth
the children: first, planning or that period of tinme wherein the
children choose a specific interest area for their play; second, the
actual playing tinme itself; and third, renmenbering or having the
children relate what took place during the play session to the entire
class. 1d.

CONCLUSIONS OF LAW:

On exam nation of the record established this taxpayer has not
denmonstrated, by the presentation of testinony or through exhibits or
argunent, evidence sufficient to overcone the Departnent's prima
facie case. Accordingly, wunder the reasoning given below that
portion of the prima facie case which consists of the Departnent's
determ nation that RNG does not qualify for exenption from Use and
related taxes as a "corporation, society, association, foundation or
institution organized and operated exclusively for educational
purposes" wthin the nmeaning of 35 [ILCS 105/3-5(4) should be
af firmed. Furthernmore, those remaining portions of the prima facie
case which revoked the exenptions previously granted to RCCl and RGH
should Iikewi se be affirned. In support thereof, | make the

fol | owi ng concl usi ons:



Applicants herein claimthat they are entitled to exenption from
Use and related sales taxes under 35 ILCS 105/3-5(4). In rel evant

part, that provision states as foll ows:

Exenpti ons. Use of the following tangible
personal property is exenpt from the [Use] tax
i nposed by this Act:

* % %

(4) Personal property purchased by a government
body, by a corporation, society, association,

f oundati on, or institution organi zed and
oper at ed excl usivel y for . educati ona
purposes ...[.]
It is well established in Illinois that a statute exenpting

property or an entity from taxation nust be strictly construed

agai nst exenption, with all facts construed and debatable questions

resolved in favor of taxation. People Ex Rel. Nordland v. Honme for
the Aged, 40 I111.2d 91 (1968); Gas Research Institute v. Departnent
of Revenue, 154 1l1. App.3d 430 (1st Dist. 1987), (hereinafter
"GRI"). Based on these rules of construction, Illinois courts have

pl aced the burden of proof on the party seeking exenption and have
required such party to prove by clear and convincing evidence that it

falls within the appropriate statutory exenption. Met ropol i tan

Sanitary District of Geater Chicago v. Rosewell, 133 Ill. App.3d 153

(1st Dist. 1985).
Illinois courts have not addressed the precise threshold issue
rai sed by these applicants, which is whether a series of for-profit

corporations, all of which offer early infant and early chil dhood-

devel opnent pr ogr ans, constitute "corporation[s], societ[ies],
associ ation[ s], foundati on[ s], or institution]s] organi zed and
operated exclusively for ... educational purposes " within the



meani ng of 35 ILCS 105/3-5(4). Nevertheless, in Yale Cub of Chicago

v. Departnent of Revenue, 214 11l. App.3d 468 (1st Dist. 1991)

(hereinafter "Yale"), the court analyzed appellant's clainms for
educati onal and charitable exenptions under the Retailer's COccupation

Tax Act according to the body of case |aw devel oped for analysis of

property tax exenptions. While the court's analysis of the
charitable exemption has |imted relevance to disposition of the
present case, its reliance on Illinois College of Optonetry v.
Lorenz, 21 Ill. 219 (1961), (hereinafter "I1CO')* provides the basic

framework for analyzing applicants' exenption clains.

3. See also, Coyne Electrical School v. Paschen, 12 I11.2d
387 (1957); Board of Certified Safety Professionals of the Anericas
v. Johnson, 112 1ll. 2d 542 (1986); Anmerican College of Chest
Physi cians v. Departnent of Revenue, 202 Ill. App.3d. 59 (1st Dist.
1990); Wnona School of Professional Photography v. Departnent of
Revenue, 211 IIl. App.3d 565 (1st Dist. 1991).

4. Illinois <courts have 1long adhered to the follow ng
definition of "school,"” woriginally set forth in People ex rel.
McCul | ough v. Deut sche Evangelisch Lutherisch Jehova Genei nde
Ungeanderter  Augsburgi scher Conf essi on, 249 111, 132 (1911),

(hereinafter "M Cull ough"), when analyzing clains for educational
exenpti ons:

A school, within t he meani ng of t he
Consti tutional provision, is a place where
systematic instruction in wuseful branches is
given by methods comon to schools and
institutions of |earning, which would nmake the
pl ace a school in the comon acceptation [sic]
of the word.

This definition is certainly relevant to the present case. However

| believe that the first prong of the ICO test incorporates nost, if
not all, of the above-stated standards. Furt her nore, cases deci ded
after 1CO seem to have placed greater enphasis on the two part test
articulated therein than the formal definition set forth in
McCul | ough. (See, Yale, supra at 474). Accordingly, | conclude that
the test articulated in |ICO presents the nodern, and therefore nost
relevant, criteria for analyzing the present facts.




In 1CO the court held that private organizations, such as

"4 and therefore claim

applicants, cannot be classified as "school[s]
exenption from taxes unless they prove both of the follow ng
propositions by clear and convincing evidence: First, that applicants
offer a course of study which fits into the general schene of
education established by the State; and second, that applicants
substantially lessen the tax burdens by providing educational
training that woul d otherw se have to be furnished by the State.

The instant record contains nunerous evidentiary deficiencies
whi ch establish that applicants have failed to prove their conpliance
with either prong of the test enunciated in |CO First, applicants’
curriculum coordinator, WTNESS, did not testify even though she is
responsi ble for preparing applicants' curriculum (Tr. pp. 36, 58).
Applicants' secretary/treasurer, TAXPAYER, who did testify, admtted
that he had no expertise in the area of applicants' curriculum (Tr.
pp. 69 - 70). Based upon this admission, and the absence of
WTNESS s testinmony, | find that applicants did not present any
conpetent witnesses to establish that they offer "a course of study
which fits into the general schenme of education established by the
State" as required by |CO

Applicants seek to overcone this failure of proof through the
testinmony of PROFESSOR, whose credentials include an assistant
professorship in education at Nat i onal Lews University, a
chairpersonship of the Early Childhood Departnent at the National
Col l ege of Education, a Masters' of Education in Early Childhood

Leadership fromthe University of Illinois at Chicago and work toward

10



a doctoral degree in Educational Psychology at National Lews
University.® Wiile these credentials qualify PROFESSOR as an expert
in the area of early childhood education,® | do not find her opinions
persuasi ve for a number of reasons.

First, her opi ni ons t hat applicants’ progr ans are
"departnentally appropriate” and "educationally sound® (Tr. p. 98)
are conclusory and do not satisfy the standards set forth in ICO In
addi tion, her opinion that applicants' prograns are consistent wth
the standards established by the National Acadeny of Early Chil dhood
Prograns (hereinafter the "Acadeny") falls short of establishing
conformty with 1CO because the Acadeny is a private (rather than
St at e- sponsored) organi zation created by professionals in the field
of early childhood education. (Tr. pp. 100, 110). For these reasons,
and because applicant offered no evidence to establish that the State
of Illinois currently requires early childhood education centers to
be accredited by the Acadeny or even accepts Acadeny standards, |
conclude that PROFESSOR testinony fails to establish applicants'
conpliance with the "course of study" requirenent established in | CO

PROFESSOR testinony also |acks persuasive effect for other
reasons. First, she visited only one of the three facilities which

applicants currently seek to exenpt. (Tr. pp. 105 - 106)

>, A conplete recitation of PROFESSOR qualifications can be

found in Applicant Ex. No. 9 and at Tr. pp. 71 - 90.
®, Analysis of the legal requirenents for establishing the
qgualifications and conpetency of experts giving opinion testinony can
be found in Taylor v. The Carborundum Co, 107 I1ll. App.2d 12 (1st
Dist. 1969); People v. Johnson, 145 I1l. App.3d 626 (1st Dist. 1986).

11



Furt hernore, PROFESSOR could not remenber which one of the three
facilities she visited. (1d.).

The aforenentioned rules of construction require that each of
the three applicants prove its right to exenption by clear and
convi nci ng evi dence. Therefore, | do not find the above weaknesses

in PROFESSOR testinony to be credibly explained by her conversations

with applicants' curriculum director, whom | re-enphasize did not
testify. (Tr. pp. 111 - 112). Based on this finding, and all of
the above analysis, | conclude that applicants' evidence falls short

of the <clear and convincing standard necessary to establish
conformty with the first prong of |CO

Anal ysis of the second prong, which requires applicants to prove
that they substantially Iessen the tax burdens by providing
educational training that would otherw se have to be furnished by the
State, begins with recognition of some fundanmental econom c and | egal
princi pl es. First, all tax exenptions intrinsically increase the
State's financial burden by inposing |ost revenue costs on the State
treasury. Accordingly, such exenmptions nust be denied absent
appropriate evidence that applicants' services ease the State's

financial burden by conferring benefits on the general public which,

at mninmum offset any |ost revenue costs. I CO, supra at 221, Yale,
supra at 474; See also, People ex. rel. Brenza v. Turnverein
Li ncolon, 8 1IIl.2d 188, 202-203 (1956); DuPage County Board of
Review v. Joi nt Commission on Accreditation of Heal t hcare
Organi zations, 274 111. App.3d 461 (2nd Dist. 1995).

Second, that the word "exclusively,” when used in Section 105/ 3-

5(4) and other tax exenption statutes nmeans "the primary purpose for

12



whi ch property is used and not any secondary or incidental purpose.”

GRlI, supra; Pontiac Lodge No. 294, A F. and AM v. Departnent of

Revenue, 243 I1l. App.3d 186 (4th Dist. 1993). "Statements of the
agents of an institution and the wording of its governing documents
evidencing an intention to [engage in exclusiOvely charitable
activity] do not relieve such an institution of the burden of proving
that ... [it] actually and factually [engages in such activity]."

Morton Tenple Association v. Departnent of Revenue, 158 I1Il1l. App. 3d

794, 796 (3rd Dist. 1987). Therefore, it is necessary to analyze the
activities of the applicants in order to determ ne whether they are
as educational organizations as they purport to be in their charters.
Id.

Each of the three applicants herein is a for-profit corporation.
Such corporations are, by their very nature, designed to confer
pecuniary benefits on their shareholders rather than the general
public. Thus, they inherently violate the "public benefit" aspect of
tax exenption which Illinois courts have long recognized as being
fundanmental to this particular body of law. Yale, supra at 474.

In addition, the for-profit structure of applicants' enterprise
negates any inference that applicants ease the State's financial
burden by providing services to children whose fees are paid from
public sources, such as DCFS. The above-stated principles inply that
this inference can be made only where applicants prove that each
corporation operates for the primary purpose of conferring benefits
on the general public. However, for-profit corporations, such as
applicants, are inherently designed to confer pecuniary benefits

primarily on their non- exenpt shar ehol ders. Therefore, any

13



i ncidental public benefits would be legally insufficient to sustain
applicants' burden of proof. CFf., GRI, supra.

The above inference also is also negated by the necessity for
avoiding a situation wherein any corporation could achieve exenpt
status nerely by obtaining funding from or performng services for,
the State of Illinois or other public entities. Such a scenario is
i nconsistent with applicable |law because it effectively relieves
those applying for exenpt status of their respective burdens of
proving that they substantially reduce tax burdens as required by
| CO

In order to avoid this scenario in the present case, | note that
the record is devoid of evidence establishing that tax savings
attributable to applicants' services, if any, are passed on to the
general public. Rat her, the above analysis has denonstrated that
such savings intrinsically inure to the exclusive benefit of
applicant's non-exenpt shareholders. Consequently, applicants have
failed to prove that the <costs associated with granting their
requests for exenpt status outweigh any benefits to Illinois
t axpayers. Therefore, I conclude that the tax-savings criteria
articulated in I CO and considerations of sound public policy require
that these applicants carry on their work wthout the benefit of
exenpt status.

In light of the above conclusion, | find it wunnecessary to
engage in protracted analysis of the due process issue. The
precedi ng anal ysis has denonstrated that the exenptions for RGH and
RCClI were issued in error, and therefore, void ab initio. As such,

any possible procedural violations are cured by these hearings

14



wherein applicants have had full opportunity to present their
evidence regarding their clains to entitlenment to tax exenptions.
VWHEREFORE, for al | the above-stated reasons, it is ny
recomendation that the Departnent's decision revoking the exenptions
previously granted to RGHI and RCClI, and denying RNG exenption from

use and rel ated taxes pursuant to Section 105/3-5(4), be affirned.

Dat e Alan |. Marcus,
Adm ni strative Law Judge
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